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MISCELLANY. 



Measure of Damages on a Contract When the Discharged Employee 
Goes to Work for Himself. — In an action by an employee for breach of 
the contract of service, the law aims to compensate him for his actual loss. 
Goodman v. Pocock, 15 Q. B. 576. It is, however, his duty, under the doc- 
trine of avoidable consequences, to use reasonable care to reduce his damage 
by securing other employment; and the amount that he can recover is 
limited to the difference between what he would have received under the 
contract and what he has earned or might with due diligence have earned 
elsewhere during the term of employment. Ream v. Watkins, 27 Mo. 516; 
Dickinson v. Talmage, 138 Mass. 249. A nice question is presented when 
the injured party, instead of entering the service of some one else or re- 
maining idle, goes to work on his own account. It has recently been decided 
that in such a case the amount recoverable is the difference between the 
contract price, and what must have been paid to another to do the work that 
the injured party has done in his own business. Lee v. Hampton, 30 So. 
Rep. 721 (Miss.). Only two cases with similar facts have been found. 
Huntington v, Ogdensburgh, 3 How. Pr. (N. Y.) 416; Harrington v. Oies, 
45 Mich. 374. The first is in agreement with the principal case, while the 
second allows no deduction whatever. It does not appear in any of these 
cases whether the total profits of the injured party in his own business were 
greater or less than the sum that he would have had to pay a servant to take 
his place in conducting it. If they are greater it is obvious that the surplus 
ought not to be considered in mitigation of his damages, because he might 
have invested in the business even if he had continued in the defendant's 
employ and thus have earned that amount in any event. When this is the 
case, and also when the profits of the business and the value of his labor 
are equal, the rule in the principal case produces the correct result, award- 
ing to the injured party the amount of his actual loss. But when the 
profits are less than the value of his labor the rule seems to fail. In such 
a case, the loss to the plaintiff is the difference between the contract price 
and the actual profits, rather than the value of his labor, and that amount 
he ought to recover. Since the object of the law is to make the injured 
party whole, it would seem that the true measure of damages in cases of 
this kind is, the difference between what he would have received under the 
contract, and the amount that he has earned or might with due diligence 
have earned elsewhere and which he could not have earned if he had con- 
tinued in the defendant's service under the contract. — Harvard, Law Review. 



Hospital's Non-Liability to Patient.* — Waat is the liability of a pub- 
lic hospital to a patient injured by the negligence of a nurse, in whose 
selection the hospital authorities have used due care? And, if there be 

[* See note to Trevett v Prison Association, 6 Va. Law Reg. 157 ; note 47 C. C. A. 134.— 
Editobs Va. Law Register.] 
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none, on what theory of law is this immunity to be supported? The case 
of Powers v. Massachusetts Homoeopathic Hospital, 109 Fed. 294 (decided 
by the First Circuit, U. S. Ct. Court of Appeals), holds that there is no 
liability, even though the patient make small payments for his treatment. 
The ground of the decision is that the rule respondeat superior has no ap- 
plication to such a case. 

It is well settled that charitable institutions are not liable for the negli- 
gence of their carefully chosen servants. McDonald v. Hospital, 120 Mass., 
432 (1876) ; Boyd v. Ins. Co., 120 Pa. St. 624 (1888) ; Haas v. Missionary 
Society, 6 N. Y. Misc. 281 (1893) ; Downes v. Harper Hospital, 101 Mich., 
555 (1894). Nor do the small payments made by the plaintiff alter the 
case. There was no ontract. The amount was based on his ability to pay, 
not on the cost of the treatment given. He partook of the charity and 
made a small contribution thereto. McDonald v. Hospital, supra; Downes 
v. Hospital, supra. 

Despite this agreement in the result, there is conflict in the grounds of 
decision. The authorities above cited held that the funds of a hospital are 
trust funds, inviolate, and not to be diminished by any such casualties. 
The principal case, on the other hand, departs from this doctrine and merely 
holds that the maxim respondeat superior does not apply under such facts. 
Of these rules the latter is preferable. If the funds of such institution be 
without the reach of damages for one tortious act, they should be equally 
so for all tortious acts, granted that such acts are not ultra vires. If a 
charitable corporation is to escape liability for the negligent acts of its 
authorized agents, because the funds were not given for the payment of 
damages, so should a like corporation escape liability for injury caused by 
the fall of a decayed wall, or by a defective sidewalk, or by a breach of con- 
tract. But the cases hold otherwise. Rector, etc., of Ascension Church v. 
Buckart, 3 Hill, 193 (N. Y., 1842.) ; Blaechinska v. Howard Mission, 56 
Hun, 332 (N. Y., 1890). 

Therefore, it seems that the reason given for the holding in the principal 
case is better; viz., the inapplicableness of the rule respondeat superior to 
such facts. The rule has its foundation in the exigencies of society, in 
public policy and convenience; Pollock on Torts, 5th Edition, p. 72; Story 
on Agency, 9th Edition, sec. 452; these require that a man in the manage- 
ment of his own affairs shall so conduct himself as not to injure his neigh- 
bor, and that he shall not escape this obligation by turning his business, 
over to a servant and pleading that the latter's negligent acts were un- 
authorized. Farwell v. Boston etc. Ry. Co., 4 Mete. 49 (Mass., 1842). On 
the contrary, where the act is for the master's benefit, and, in the course of 
the servant's employment, "it will be intended that the servant had author- 
ity, it being for the master's benefit." Tuberville v. Stampe, 1 Ld. Kay- 
mond, 264 (end of the 17th century) . To the same effect are Hall v. Smith, 
2 Bing. 156 (1824) ; Ellis v. Sheffield Gas Consumers, 2 E. & B. (1853) ; 
Barwick v. English Joint Stock Bank, L. R., 2 Exch. 264 (1867). The 
report of the latter case is misquoted in the principal case, the portion of 
the opinion quoted reading in the original, "the master is answerabie tor 
every such wrong of the servant as is committed in the course of the employ- 
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ment, for the master's benefit, though no express command or privity" (not 
"end or profit," as it is quoted), "of the master be proved." See page 265. 

But while public policy requires that a man should himself bear the bur- 
dens of that from which he expects to derive a benefit, so also does that 
same public policy require that those institutions whose sole object is the 
benefit, not of themselves, but of their neighbors, be encouraged in their 
work by freedom from the burdens of a rule within whose reason they do 
not come. As the court said in Hall v. Smith, supra, at page 159, "if the 
rule respondeat superior were applied to such commissioners (unpaid road 
commissioners), who would be hardy enough to undertake any of those 
various offices by which much valuable, yet unpaid, service is rendered to 
the country? . . . Such commissioners will act no more if they are to 
make amends from their own fortunes for the conduct of such as must be 
employed by them." The reasoning is as forcible in the case of a public 
charity. 

It is to be noted that the case of Glavin v. R. I. Hospital, 12 R. I., 411 
( 1879), is contra the general rule; but that Ward v. St. Vincent's Hospital, 
39 App. Div. 624 (N. Y., 1899), is decided on the ground of an express con- 
tract and is not in point. — Columbia Law Review. 



A Policy of Insurance as Collateral Security for a Debt Barred by 
the Statute of Limitations. — "Where a policy on the life of a debtor ia 
issued, payable to his creditor to the amount of his debt, the creditor has a 
right to the insurance, to the amount of the debt, as against the debtor's 
representatives, though the debt is barred by limitations even if the policy 
is given to creditor as collateral, and not as absolute payment." 

Such was the holding of the Supreme Court of Tenessee in Connecticut 
Mutual Life Ins. Co. v. Dunscomb, 69 S. W. 345, based upon a respectable 
array of authorities. 

Thus in the case of Rawls v. Insurance Co., 27 N. Y. 282, 84 Am. Dec. 280, 
Rawls had procured a policy for $5,000 on the life of Fish, payable to Bawls 
himself. Among other defenses, the company pleaded that Rawls had no 
insurable interest in the life of Fish, and that any debt due from Fish to 
Bawls had long since been barred by the statute. It was shown that Rawls 
had a valid debt when the policy was issued, and the court held : "Regarding 
the policy in this case as substantially a contract of indemnity against the 
loss of the plaintiff's debt, and that, as an interest was required to support 
its inception, a continuance of that interest is essential to its perpetuity, 
there is no pretense that the debt, or any part of it, had been paid. All that 
the case showed was that the statute of limitations had apparently run 
against the demand of the plaintiff at the death of "Fish. But suppose the 
statute had attached; the interest of the plaintiff, as a creditor, in the con- 
tinuation of the life of his debtor, had not ceased entirely. The debt was 
not extinguished, as in the case of payment. It might be renewed by a new 
promise, and, indeed, without such promise, and be enforced by action, un- 
less the defense of the statute was directly interposed. It is not a legal 
presumption that when the statute of limitations has once run the debtor 
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will refuse to revive the debt by a new promise, or interpose the defense of 
the statute in an action to recover it." 

A leading case upon the question is Dalby v. Assurance Co., 80 E. C. L. 
364, where it is held that, "Where a policy effected by a creditor on the life 
of his debtor is valid at the time it is entered into, the circumstances of the 
interest of the assured in such life ceasing before the death does not in- 
validate it." The case is cited approvingly in Olmsted v. Keyes, 85 N. Y. 
598. 

In Curtiss v. Insurance Co., 90 Cal. 249, 27 Pae. 211, 25 Am. St. Rep. 114, 
it was contended that the claim of the creditor was barred by the statute of 
limitations at the time of the death of the debtor, and that therefore the 
creditor had no insurable interest, and could not recover. The court held: 
"A debt, even though not legally collectible, by reason of the bar of the 
statute, gives an insurable interest." "The fact that the debtor may be 
armed with a legal defense against the creditor does not destroy the insur- 
able interest of the latter in the life of the former. The debtor may be an 
infant, and yet the fact that the plea of infancy might be interposed would 
not make the life policy in favor of his creditors void. If the debt be barred 
by the statute of limitations it nevertheless constitutes an insurable in- 
terest." Insurance Co. v. Hennessy, 39 C. C. A. 632, 99 Fed. 64. The same 
rule is stated with equal clearness in 1 May, Ins. (3d Ed.), sec. 108. 

But if we treat the policy as only a collateral security, and not the ab- 
solute property of the bank, what are the rights of the parties? "Whenever 
collateral security is given for a debt, the collateral will continue as a 
security until the debt is satisfied, unless both parties to the original con- 
tract agree to its surrender, or the pledgee in some other way discharges or 
releases it." Coleb. Coll. (2d Ed.), sec. 191, and note, citing Williams v. 
Bank, 72 Md. 441, 20 Atl. 191. "The statute of limitations, defeating 
simply the remedies upon a debt, does not operate, in law, as a discharge 
of the debt itself, which remains, so that, when negotiable instruments have 
been deposited as collateral security for the payment of a loan or debt, the 
pledgee is entitled to retain possession of the same as against the pledgor, 
notwithstanding the statute of limitations might be pleaded to an action on 
the original debt." Id. 189, citing Chateau v. Allen, 70 Mo. 290. "Since 
statutes of limitation, except in special cases, bar the remedy, merely, and 
do not destroy the right, it is a generally accepted principle that where the 
security for a debt is a lien on property, real or personal, the fact that the 
right of action on the principal obligation is barred, does not impair the 
remedy at law or in equity to enforce the lien to which a different limitation 
may be applicable. By analogy to the rule that, where a plaintiff has two 
remedies for the same right, the bar of one does not affect his right to ex- 
ercise the other, a creditor may enforce his lien upon the security, although 
the virtual effect may be that he will enforce payment of a barred obliga- 
tion." 19 Am. & Eng. Enc. Law (2d Ed.) 177. "The holder of a note, with 
whom collaterals have been deposited, has, while the statute is running, two 
remedies — one against the maker by suit, the other against the collaterals. 
If he loses the first by lapse of time, he still has the second. He may not 
sue the maker, but he may exhaust the securities he holds in pledge ; for the 
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statute operates, not upon his debt, but upon his right of action." In Re 
Hartranft's Estate, 153 Pa. 530, 26 Atl. 104, 34 Am. St. Rep. 717. Suppose 
that debtor had sought to recover this policy from the bank on the ground 
that the debt for which it was deposited or pledged was barred by the 
statute of limitations; could he have maintained such suit? We think not. 
19 Am. & Eng, Ene. Law (2d Ed.) 178: Hudson v. Wilkinson, 61 Tex. 607. 
It is the familiar doctrine that though a debt may be barred by the lapse of 
six years, so that no personal judgment may be taken on it, a mortgage ex- 
ecuted to secure such debt could still be enforced, and the same reasoning 
and rules apply as against any presumption of payment by the lapse of time. 
Payment of a debt may be presumed after the lapse of sixteen years from 
its maturity. But this is a rebuttable presumption, and may be overcome 
"by any evidence tending to satisfy the court that the debt is still due. The 
condition of the debtor as to solvency or other circumstances may repel the 
presumption." Stanley v. McKinzer, 7 Lea, 457 ; see also Husky v. Maples, 
2 Cold. 25, 88 Am. Dec. 588; Yarnell v. Moore, 3 Cold. 173; Lyon v. Guild, 
5 Heisk, 175 ; Carter v. Wolf, 1 Heisk, 700 ; Fisher v. Phillips, 4 Baxt., 243 ; 
Anderson v. Lettle, 5 Sneed, 202. — American Lawyer. 



Refusal op Governor of State to Surrender Fugitive from Justice. — 
The refusal of Governor Durbin of Indiana to surrender Ex-Governor Taylor 
of Kentucky for trial upon a charge of murder in the latter State, upon the 
requisition of Governor Beckham of Kentucky, calls renewed attention to 
the inadequacy of the present system of interstate rendition. During the 
agitation of the slavery question prior to the Civil War, interstate clashes 
of this character were quite common. A very famous one occurred between 
Governor Seward of New York and Governor Gilmer of Virginia, the New 
York executive refusing to surrender two negroes charged with stealing a 
slave. One of the leading Federal decisions on the general subject of inter- 
state rendition (Kentucky v. Dennison, 65 TJ. S., 161) grew out of a similar 
case, i. e., the charge of enticing away a slave, which constituted a crime in 
Kentucky. The Governor of Ohio, whither the fugitive had fled, refused 
to honor the requisition of the Governor of Kentucky. A controversy oc- 
curred only a few years ago between the same States, in which the authori- 
ties of Ohio refused to surrender a negro who was a fugitive charged with 
a crime in Kentucky, on the asumption that the prisoner would not be 
afforded a fair trial in Kentucky, but in all probability would be lynched. 
A similar assumption is the ground assigned by Governor Durbin in the 
present Indiana-Kentucky controversy, it being taken for granted that, as 
the murder, of complicity in which Governor Taylor is charged, was that of 
a political rival, it would be impossible for him to obtain a fair trial in the 
State where the homicide occurred. 

It is true that there are some cases in State courts holding that a governor 
may properly exercise a discretion as to whether or not to surrender a fugi- 
tive from justice. Undoubtedly a governor has the power to refuse, as no 
method is provided for coercing him; but it is quite clear that this is a 
power without right. The construction of the law on this subject by Chief 
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Justice Taney in Kentucky v. Dennison, supra, is, in our judgment, un- 
answerable. The Supreme Court of the United States has even gone so far 
as to approve the exercise of the discretionary power on the part of a State 
upon which a demand is made to surrender a fugitive from justice, even al- 
though the allegations charge acts amounting to a crime under the law of 
the surrendering as well as of the demanding State (Roberts v. Reilly, 116 
U.S. 80). 

In Kentucky v. Dennison, supra, Chief Justice Taney observes that "it is 
manifest that the government must fail unless the States mutually sup- 
ported each other and the general government; and nothing would be more 
likely to disturb its peace and end in discord than permitting an offender 
against the laws of a State, by passing over a mathematical line which di- 
vides it from another, to defy its process, and stand ready, under the pro- 
tection of the State, to repeat the offense as soon as another opportunity 
offered." 

It was thought that after the settlement of the slavery question refusals 
by State governors to observe the Federal law would be very rare, if, indeed, 
the practice would not be discontinued altogether. Subsequent events, how- 
ever, have shown that this expectation was futile. The Central Law Journal 
for November 29, 1901, calls attention to a remedy for the evil proposed by 
Chief Justice Beasley, of New Jersey, in his opinion In Re Toorhees ( 32 N. 
J. L. 141). That learned jurist said in part: 

"I think it indisputable that the constitution has made the surrender of 
a fugitive from justice, which by the law of nations depended on the con- 
cessions of comity, a rule of law of perfect obligation and entirely impera- 
tive in character 

"I cannot entertain any doubt of the power of Congress to vest in any 
national officer the authority to cause the arrest, in any State, of a fugitive 
from the justice of another State, and to surrender such fugitive on the re- 
quisition of the executive of the latter State. The national right to require 
the surrender, under the terms of the constitution, seems to me to be clear, 
and all that is necessary to render such right enforceable, in every case, is 
the necessary organ of the Federal government." 

Certainly the proposed remedy of additional and more specific legislation 
by Congress would not be unconstitutional. The constitution merely pro- 
vides, in a general way, that a fugitive from justice found in another State 
shall, on the demand of the executive authority of the State from which he 
fled, be delivered up to be removed to the State having jurisdiction of the 
crime (art. 4). As early as 1793 Congress passed the statute which has 
been re-enacted in sections 5278 and 5279 of the Revised Statutes, and pro- 
vides, as the sole modus operandi for carrying out the purpose of the con- 
stitution, a demand and compliance between the executives of respective 
States. As this remedy has proved ineffectual, it would be well, by addi- 
tional legislation, to assure the effectuation of the constitutional policy by 
a Federal officer, either in all cases, or in the event of a refusal of sur- 
render by the Governor of a State in which a fugitive has taken refuge. 

It is to be remembered that in some cases governors have — not without 
a certain moral justification — refused the surrender of fugitives charged 
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with mere misdemeanors not involving actual turpitude and where the cir- 
cumstances rendered it probable that the proceeding was set in motion to 
coerce the settlement of private claims, or to gratify personal spleen. It 
might be found wise, on consideration of the whole subject, to limit the 
scope of additional Federal legislation to procuring the surrender of persons 
charged with felony. But it would seem that some extension of the present 
law is required because, under the arrogated executive discretion, the 
Governor of Indiana has refused to surrender a person charged with such a 
serious offense as murder. — New York Law Journal. 



